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INTRODUCTION 

This  report  outlines  the  activities  of  the  Ontario  Law  Reform 
Commission  for  the  year  ending  March  31,  1992.  As  it  happens,  it  also 
presents  a  personal  opportunity  to  thank  the  Commission  for  an 
extraordinary  term  as  its  Chair  for  the  past  three  years.  Being  appointed  to 
the  Bench  transforms  my  relationship  with  the  O.L.R.C.  from  anxious 
producer  to  eager  client;  but  it  affects  my  loyalty  to  the  Commission  and  its 
goals  not  one  bit 

If  anything,  my  sense  that  Law  Reform  Commissions  are  vital 
institutional  contributors  to  legal  policy  has  grown  with  time  and  exposure. 
They  are  natural  partners  with  governments  in  the  development  of  reform 
visions,  but  they  also  enjoy  a  perspective  not  usually  available  to  day-to-day 
governors.  They  are  neither  constrained  by  the  urgencies  of  the  moment  nor 
inhibited  by  the  caution  the  search  for  early  and  wide  approval  inspires. 

This  is  not  to  suggest  that  Law  Reform  Commissions  have  no  duty  to  be 
relevant,  practical,  or  careful.  It  suggests  instead  that  our  definition  of  what 
is  relevant,  practical,  and  careful  has  a  different  perimeter  when  measuring 
the  boundaries  of  work  produced  by  think  tanks.  Whether  temporally,  sub- 
stantively or  conceptually,  these  institutions  can  —  and  should  —  think  about 
issues  of  law  and  policy  for  which  governments  have  no  time,  appetite, 
courage  or  immediate  need. 

Issues  too  large,  too  small,  too  contentious  or  too  embryonic  for  the 
government  of  the  day,  may  nonetheless  be  issues  in  need  of  pub  he  policy 
analysis  and  potential  reform.  By  their  nature,  such  issues  are  best  examined 
by  skilled  institutions  which  are  committed  to  the  pub  he  and  to  policy,  while 
at  the  same  time  independent  of  the  governments  or  agitations  of  the  day. 

Law  Reform  Commissions  are  such  institutions,  ready  to  have  their  work 
tested  by  time,  not  immediate  legislative  response,  and  with  the  time  to 
generate  the  menu  of  ideas  from  which  generations  of  legislators,  lawyers, 
academics,  judges,  journalists,  civil  servants,  analysts,  and  thinkers  — all 
members  of  the  community— choose  their  policy  nourishment.  Their  value 
lies  in  the  public  and  private  debate  their  work  intellectually  subsidizes,  not 
only  in  the  number  of  statutes  their  formulations  encourage.  Their 
importance  is  in  their  capacity  to  broker  and  inspire  and  spotlight  ideas  of 
public  value.  And  it  is  the  quality  of  those  ideas  that  should  determine 
relevance,  measured  not  against  idiosyncratic  or  ideological  or  sectoral 
concerns,  but  against  time  and  the  public  interest. 
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It  is  for  all  these  reasons  that  the  Ontario  Law  Reform  Commission 
created  a  broadly  based  Advisory  Board,  developed  monthly  multi- 
disciplinary  Roundtable  Discussions  on  Law  and  Social  Policy,  expanded  its 
research  agenda  to  include  more  public  law  issues,  and  issued  a  wider  variety 
of  research  publications.  This  represents  considerable  change  in  a  relatively 
short  period  of  time,  but  it  by  no  means  represents  the  conclusion  of  the 
evolution  that  started  so  brilliantly  in  1964  when  Ontario  established  the  first 
Law  Reform  Commission  in  the  Commonwealth. 

It  is  a  Commission  that  has  radiated  from  the  talents  of  dozens  of 
committed  staff  lawyers  and  Commissioners  over  the  years.  But  it  is  hard  to 
imagine  a  more  collegial,  congenial  and  dedicated  group  of  people  than 
those  I  have  had  the  privilege  of  working  with  over  the  past  three  years.  A 
particularly  grateful  sentiment  is  owed  to  Richard  Simeon,  the  Political 
Scientist  and  Vice-Chair  who  co-designed  the  Commission's  programme  and 
helped  implement  it  with  enthusiasm  and  generosity;  and  to  our  fellow 
Commissioners— Rob  Prichard,  Margaret  Ross,  Earl  Cherniak  and  John 
McCamus— who  created  the  machinery  to  carry  out  the  vision  and  provided 
the  fuel  It  is  a  great  group  of  people  in  service  of  a  great  Commission. 

During  the  past  year  we  have  completed  four  major  reports,  a  collection 
of  papers,  and  a  compilation  of  the  Commission's  recommendations. 

The  Report  on  Exemplary  Damages  was  tabled  in  the  Ontario  Legislature 
on  June  27, 1991.  The  Report  on  Child  Witnesses  was  tabled  on  July  25, 1991. 
Also  tabled  were  the  Report  on  Testing  for  AIDS  and  the  Report  on  Public 
Inquiries,  on  March  12,  1992,  and  March  30,  1992,  respectively. 

In  addition  to  these  reports,  the  Commission  released  a  collection  of 
papers  on  the  judicial  role  and  judicial  appointments,  entitled  Appointing 
Judges:  Philosophy,  Politics  and  Practice,  as  well  as  a  three  volume  reference 
work  containing  a  summary  of  the  recommendations  made  by  the 
Commission  since  its  inception. 

Finally,  the  Commission  initiated  a  series  of  Roundtable  discussions 
to  examine  various  issues  in  law  and  social  policy  reform,  discussed  in 
Appendix  C. 
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THE  PROGRAM 

A.    Completed  Projects 

Appointing  Judges:  Philosophy,  Politics  and  Practice 

When  the  Meech  Lake  Accord  gave  the  provinces  the  right  to  submit 
lists  of  candidates  from  which  an  appointment  to  the  Supreme  Court  of 
Canada  would  be  made,  the  Ontario  Law  Reform  Commission  embarked  on 
a  project  on  judicial  appointment  under  the  direction  of  Dean  John  Whyte, 
of  Queen's  University's  Faculty  of  Law.  The  purpose  of  the  project  was  to 
define  a  process  and  set  of  criteria  to  assist  the  Government  of  Ontario  in 
choosing  the  best  candidates. 

The  Accord  was  never  ratified  and  the  project  accordingly  lost  its 
immediate  rationale.  But  the  question  of  how  to  select  candidates  not  only 
to  the  Supreme  Court,  but  also  to  all  levels  of  the  judiciary,  remains  an  issue 
of  increasing  pub  he  interest.  The  Canadian  Charter  of  Rights  and  Freedoms 
was  probably  the  greatest  stimulus  to  public  attention  on  the  judiciary  and 
its  membership.  Although  judges  had  always,  through  their  interpretive  role, 
played  a  role  in  the  development  of  public  policy,  the  constitutional 
entrenchment  of  the  Charter  transformed  the  role  from  a  penultimate  to  an 
authoritative  one.  And  this  in  turn  focused  public  scrutiny  on  judges,  the 
people  now  empowered  to  make  final  judgments  about  the  state's  capacity 
to  legislate. 

As  this  collection  of  papers  demonstrates,  these  developments  have 
heightened  public  interest  not  only  in  the  judicial  role,  but  in  the 
qualifications  of  the  people  who  execute  the  office.  The  very  meanings  of 
judicial  neutrality,  competence,  and  even  omniscience  have  undergone  critical 
reassessment,  as  have  the  processes  that  result  in  judicial  appointment. 
Respect  for  judicial  independence  has  been  enhanced,  as  it  should  be,  but 
so  has  the  demand  that  the  process  of  selection  itself  enjoy  independence 
from  the  vagaries  of  politics.  A  more  representative  judiciary,  more  sensitive 
to  the  pluralistic  and  diverse  values  enshrined  in  the  Charter  and  manifest 
in  our  changing  society,  is  intensely  urged. 

Courts  and  judges  have  become  the  definers  and  guardians  of  the 
relationships  between  citizen  and  state  set  out  in  the  Charter  and  they  have 
become  integral  elements  within  the  policy  process.  In  a  society  of  diverse 
interests  and  competing  values,  impartiality  is  increasingly  understood  not  as 
a  reflection  of  the  status  quo,  but  as  a  capacity  to  be  genuinely  open  to  the 
pluralistic  views  and  people  Canada  represents.  No  longer  are  the  traditional 
judicial  attributes  of  knowledge,  common  sense,  civility,  and  experience 
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sufficient.  Judicial  decision-making  is  not  the  mechanical  application  of  law 
and  precedent  to  sets  of  facts.  The  legitimacy  of  the  judges,  and  their 
effectiveness  in  playing  the  complex  roles  we  have  assigned  them,  depend  on 
the  openness  and  fairness  of  their  selection,  and  on  their  sensitivity  to  the 
society  which  they  serve  and  from  which  they  come. 

This  volume  is  designed  to  explore  just  these  issues.  It  represents  an 
innovation  in  publications  of  the  Ontario  Law  Reform  Commission.  It  does 
not  contain  a  set  of  recommendations.  Instead,  it  consists  of  research  and 
reflection  on  various  aspects  of  judicial  selection,  embracing  the  varied  points 
of  view  of  a  number  of  noted  scholars  responding  to  questions  posed  by  the 
Commission.  The  broad  issues  explored  in  this  volume— from  philosophical 
questions  about  the  role  of  courts  in  our  society,  to  questions  about 
representation  and  accountability,  and  to  the  specific  procedures  which  might 
institutionalize  and  guarantee  the  values  to  be  achieved  in  judicial 
selection  —  do  not  easily  make  for  precise  recommendations.  Rather,  with  this 
volume,  the  Commission  is,  in  accordance  with  its  mandate,  hoping  to 
stimulate  discussion  on  a  legal  issue  of  fundamental  concern  to  the  public. 

Neither  the  Commission  nor  the  authors  make  conclusive  proposals  for 
a  particular  process  of  judicial  selection;  but  all  endorse  wholeheartedly  an 
independent,  representative  judiciary,  however  selected,  which  is  fully 
responsive  to  the  dynamism  of  the  law  and  the  needs  of  the  public  it  serves. 


Exemplary  Damages 

In  its  Report  on  Exemplary  Damages,  the  Ontario  Law  Reform 
Commission  seeks  to  accomplish  two  main  objectives.  First,  it  seeks  to 
respond  to  the  arguments  made  in  recent  years  suggesting  that  exemplary  or 
punitive  damages  have  contributed  to  a  crisis  in  the  operation  of  the  tort  law 
system,  and  to  the  so-called  "insurance  crisis".  Second,  it  seeks  to  rationalize 
the  theoretical  basis  of  exemplary  damages,  to  assist  in  ensuring  that  they  are 
awarded  in  accordance  with  clearly  articulated  principles. 

Exemplary  damages  are  awarded  primarily  to  deter  and  punish  the 
defendant  for  reprehensible  conduct  Over  the  past  several  years,  a  great 
deal  of  concern  has  been  expressed  that  exemplary  damages  have 
contributed  to  a  perceived  crisis  in  the  operation  of  both  the  tort  system,  and 
the  insurance  industry.  The  specific  concerns  expressed  include  the  following: 
(1)  that  exemplary  damages  are  being  claimed,  and  awarded,  much  more 
frequently  than  they  were  in  the  past;  (2)  that  they  are  being  claimed,  and 
awarded,  in  cases  involving  increasingly  diverse  causes  of  action;  (3)  that  they 
are  being  awarded  in  larger  amounts  than  they  once  were;  (4)  that  they  are 
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being  awarded  in  cases  in  which  they  are  not  justified,  or  in  excessive 
amounts;  and  (5)  that  spurious  claims  for  exemplary  damages  may  have  an 
undesirable  effect  on  the  settlement  process,  by  coercing  defendants  to  settle 
claims,  or  settle  claims  for  higher  amounts,  than  they  would  otherwise. 

In  order  to  investigate  these  concerns,  and  to  develop  a  statistical 
foundation  for  this  report,  an  empirical  study  was  undertaken  on  behalf  of 
the  Commission.  On  the  basis  of  this  and  other  research  conducted  in 
connection  with  the  report,  the  Commission  concludes  that  there  is  no 
evidence  of  a  "crisis"  caused  by  the  existing  law  of  exemplary  damages.  The 
Commission  also  concludes  that,  given  the  existing  legal  principles  in  Ontario, 
it  is  unlikely  that  such  a  crisis  would  occur  here. 

The  Commission  does,  however,  make  a  number  of  recommendations 
for  reform  of  the  law  of  exemplary  damages,  designed  to  provide  a  clear, 
consistent  and  rational  basis  for  such  damages.  In  order  to  accomplish  this 
objective,  the  Commission  adopts  a  functional  approach,  isolating  the  three 
functions,  or  rationales,  typically  advanced  to  justify  the  award  of  exemplary 
damages:  (1)  compensation;  (2)  punishment;  and  (3)  deterrence. 

The  Commission  attempts  to  clarify  the  present  law  by  making  the  goals 
sought  to  be  achieved  by  an  award  of  exemplary  damages  more  explicit,  and 
by  identifying  specifically  the  policy  goals  to  which  exemplary  damages  ought 
to  be  required  to  respond. 

Chapter  2  summarizes  the  present  law  of  exemplary  damages  in  Canada, 
England,  and  the  United  States.  It  also  contains  a  discussion  of  some  of  the 
significant  differences  between  the  law  in  Canada  and  the  United  States. 
Chapter  3  provides  an  outline  of  the  arguments  ordinarily  advanced  for  and 
against  the  award  of  exemplary  damages.  The  empirical  information  available 
about  exemplary  damages  in  Ontario  and  the  United  States  is  summarized 
in  chapter  4. 

One  obvious  approach  suggested  by  the  functional  analysis  adopted  by 
the  Commission  is  to  exclude  entirely  the  compensatory  function  from 
exemplary  damages.  The  courts  have  already  attempted  to  isolate  the 
compensatory  function  by  distinguishing  aggravated  damages  from  exemplary 
damages.  Traditionally,  aggravated  damages  compensate  the  plaintiff  for 
injuries  to  pride  and  dignity  resulting  from  the  defendant's  exceptional 
conduct,  while  exemplary  or  punitive  damages  are  intended  to  punish  and 
deter  the  defendant.  Therefore,  the  analysis  in  chapter  5  begins  not  with 
exemplary  damages,  but  with  aggravated  damages.  The  Commission 
recommends  that  injuries  to  pride  and  dignity  should  be  compensated 
according  to  ordinary  compensatory  principles.  Specifically,  the  Commission 
recommends  that  the  court  should  be  empowered  to  award  compensatory 
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damages  for  injuries  to  pride  and  dignity  as  part  of  the  ordinary  global  award 
of  damages  for  non-pecuniary  loss,  and  that  such  damages  should  be 
available  without  proof  of  exceptional  conduct.  Our  recommendations  are 
designed  to  distinguish  more  sharply  the  compensatory  function  from 
deterrence  and  punishment,  and  so  to  clarify  the  subsequent  analysis  of 
exemplary  damages. 

Chapter  6  deals  with  the  general  case  for  exemplary  damages  as  a 
supplement  to  the  criminal  law.  Historically,  the  primary  function  of 
exemplary  damages  has  been  punishment,  and  the  Commission  recommends 
that  it  remain  so.  The  Commission  endorses  the  concept  of  civil  punishment 
in  exceptional  cases  as  a  supplement  to  the  criminal  law,  and  supports  the 
symbolic  function  of  punitive  damages.  It  recommends  that  exemplary 
damages  for  the  purpose  of  punishment  should  continue  to  be  available  in 
Ontario,  and  should  be  referred  to  as  "punitive  damages",  a  term 
deliberately  adopted  to  convey  more  accurately  the  purpose  of  the  award. 

The  Commission  further  recommends  that  punitive  damages  should  be 
awarded  only  where  the  defendant  has  advertently  committed  a  wrongful  act 
deserving  of  punishment,  and  where  the  defendant's  conductwas  exceptional. 
It  also  recommends  that  the  size  of  an  award  of  punitive  damages  should  be 
proportionate  to  the  gravity  of  the  act  deserving  of  punishment.  Finally,  the 
Commission  makes  proposals  respecting  a  variety  of  issues,  including  the 
quantification  of  punitive  damages,  the  burden  of  proof,  vicarious  liability, 
concurrent  wrongdoers,  and  the  survival  of  claims. 

In  chapter  7  the  Commission  deals  with  an  aspect  of  "tort  for  profit", 
and  recommends  that  where  a  plaintiff  chooses  the  remedy  of  restitution, 
rather  than  suing  in  tort,  he  or  she  should  also  be  entitled  to  claim  punitive 
damages. 

In  chapter  8,  special  issues  that  pertain  to  negligence,  nuisance,  and 
equitable  wrongs  are  discussed.  The  Commission  recommends  that  punitive 
damages  should  be  available,  in  accordance  with  the  earlier  proposals,  in 
these  cases.  In  chapter  9  the  Commission  considers  the  unique  case  for 
imposing  punitive  damages  on  statutory  public  authorities,  and  recommends 
that  public  authorities  should  remain  independently  liable  for  punitive 
damages  where  they  knowingly  exceed  their  legal  authority  and  injure 
another  tortiously.  Finally,  in  chapter  10,  the  Commission  discusses  extra 
damages  in  contract,  and  concludes  that  it  would  be  premature  to  make 
recommendations  for  reform  in  this  context. 


13 
Child  Witnesses 

In  the  Report  on  Child  Witnesses,  the  Ontario  Law  Reform  Commission 
attempts  to  achieve  three  principal  objectives:  (1)  to  challenge  the  assump- 
tions on  which  many  of  our  legal  rules  are  based  regarding  the  unreliability 
of  children's  evidence;  (2)  to  encourage  the  Legislature  to  repeal  legal  rules 
which  impede  child  witnesses  from  telling  the  court  what  they  witnessed;  and 
(3)  to  introduce  protective  devices  into  the  legal  system  to  ensure  that  the 
court  receives  as  complete,  coherent  and  accurate  an  account  as  possible 
from  the  child  witness.  The  report  demonstrates  that  many  of  the  common 
law  and  statutory  rules  applicable  to  child  witnesses  are  based  on  erroneous 
notions  about  the  unreliability  of  children's  testimony.  Psychological  studies 
conducted  in  the  last  twenty  years  show  that  the  traditional  views  about 
children's  evidence  lack  empirical  foundation.  The  current  research  clearly 
indicates  that  children  do  have  adequate  cognitive  skills  to  understand  or  to 
describe  what  they  have  witnessed,  children  can  differentiate  fact  from 
fantasy,  and  children  have  an  ethical  sense  and  are  no  more  likely  to  fabri- 
cate evidence  than  are  adults. 

The  Commission  recommends  that  the  oath  be  abolished  and  that  it  be 
replaced  with  a  promise  to  tell  the  truth.  The  rules  in  the  Ontario  Evidence 
Act  have  made  it  extremely  difficult  for  children  to  be  qualified  as  witnesses 
with  the  result  that  judges  may  be  deprived  of  hearing  potentially  valuable 
evidence.  The  Commission's  view  is  that  the  oath  requirement  is  essentially 
a  test  of  religious  understanding  rather  than  a  test  of  the  child's  ability  to 
understand  the  importance  of  being  truthful.  The  transformation  of  Ontario 
from  a  religious  to  a  largely  secular  society  further  accentuates  the 
inappropriateness  of  the  oath. 

The  Commission  proposes  that  the  provision  in  the  Evidence  Act 
requiring  corroboration  of  a  child's  unsworn  evidence  be  repealed.  In  addi- 
tion, the  Commission  recommends  that  there  be  no  rule  of  any  kind  that 
requires  a  court  to  assume  that  the  uncorroborated  evidence  of  a  child  is 
unreliable.  The  Commission  makes  these  recommendations  for  the  following 
reasons.  First,  there  is  no  scientific  basis  for  assuming  that  a  child  is 
incapable  of  furnishing  reliable  evidence.  Second,  there  is  often  no  direct 
evidence,  either  physical  or  eyewitness,  to  corroborate  the  child's  testimony. 
A  further  reason  for  the  abolition  of  these  legal  rules  is  that  it  is  unreason- 
able and  unfair  to  have  such  restrictive  evidentiary  rules  for  children  and  not 
for  adult  witnesses. 

Reform  of  the  hearsay  rule  for  the  statements  of  children  is  another 
important  recommendation  in  the  report  In  many  cases,  the  hearsay  evi- 
dence of  the  child  is  the  best  evidence  of  the  subject  matter  being  Ungated 
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and  constitutes  the  only  substantive  evidence  of  the  subject  of  the 
proceedings.  The  Commission  recommends  that  the  hearsay  statements  of 
a  child  be  admissible,  if,  in  the  opinion  of  the  judge,  the  statements  are 
sufficiently  reliable.  The  court  can  then  assess  the  weight  to  be  accorded  to 
the  child's  out-of-court  statements.  The  Commission  believes  that  this 
recommendation  will  introduce  clarity  into  the  law  and  will  permit  what  may 
be  extremely  reliable  evidence  to  be  considered  by  the  courts. 

In  the  final  section  of  the  report,  the  Commission  proposes  that  legisla- 
tion should  be  introduced  which  accommodates  children  who  give  evidence 
in  civil  proceedings.  The  vulnerability  of  child  witnesses  should  be 
acknowledged  and  the  manner  in  which  children  give  evidence  modified 
accordingly.  Legislation  which  authorizes  videotaped  testimony  and  which 
permits  child  witnesses  to  testify  behind  a  screen  or  by  closed-circuit  televi- 
sion will  help  ensure  that  reliable  evidence  is  presented  and  heard.  Children 
should  be  protected  in  the  court  process  in  order  to  tell  their  story  as  easily, 
accurately  and  comprehensively  as  possible. 


Testing  for  AIDS 

In  its  Report  on  Testing  for  AIDS,  the  Ontario  Law  Reform  Commission 
recommends  that  any  HIV-related  test  be  performed  only  with  an 
individual's  voluntary,  specific,  and  informed  consent.  HIV-related  tests  are 
different  from  most  standard  blood  tests  because  of  the  personal,  social,  and 
financial  consequences  of  being  identified  as  HIV-infected.  In  the  absence 
of  an  effective  treatment,  and  in  the  presence  of  a  stigmatizing  social 
understanding  of  AIDS  and  HIV  infection,  the  most  successful  efforts  to 
reduce  the  spread  of  infection  should  focus  upon  the  public  health  strategy 
of  encouraging  individuals  at  risk  to  determine  their  serological  status 
voluntarily,  and  to  engage  in  risk-reducing  behaviour.  In  the  Commission's 
view,  targeted  public  health  education  campaigns  and  programs,  coupled  with 
wide  availability  of  voluntary  HIV  antibody  testing,  are  the  most  effective 
means  currently  available  to  reduce  HIV  transmission.  The  Commission 
therefore  opposes  mandatory  HIV-related  testing  programs,  other  than  in 
relation  to  the  use  of  blood  or  tissue  donations  or  anonymous  screening  for 
research  or  epidemiological  purposes. 

The  Commission  believes  that  stringent  confidentiality  protection  for  all 
HIV-related  information  is  essential  not  only  to  prevent  the  serious 
consequences  that  can  arise  from  unwarranted  disclosure,  but  also  to 
encourage  people  at  risk  to  come  forward  and  to  determine  their  HIV  status 
voluntarily.  Protection  of  information  pertaining  to  HIV-related  testing  and 
treatment  promotes  society's  interest  in  individual  privacy  and  the  public 
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health  without  impairing  the  community's  right  to  be  protected  from  the 
spread  of  disease.  Accordingly,  the  Commission  recommends  that  individuals 
should  be  able  to  test  for  HIV  infection  without  being  personally  identified. 
Significant  non-identifying  medical  and  demographic  information  should 
continue  to  be  reported  to  public  health  authorities. 

The  Commission  views  a  well-functioning,  voluntary,  physician-centred 
partner  notification  scheme  as  an  important  part  of  sound  HIV  public  health 
policy.  The  Commission  proposes  the  implementation  of  a  physician-centred 
program  of  partner  notification,  that  would  encourage  patients  to  cooperate 
with  their  personal  physicians  in  notifying  partners.  Under  precisely  defined 
guidelines,  doctors  should  be  able  to  notify  identifiable,  unsuspecting  partners 
of  HIV-infected  patients  who  are  at  significant  risk  of  infection.  The 
Commission  further  proposes  that  both  doctors  and  patients  be  given  the 
option  to  seek  the  assistance  of  public  health  authorities  in  the  notification 
process  and  that  doctors  who  do  notify  partners  should  be  protected  against 
the  potential  for  liability  resulting  from  such  responsibilities. 

Finally,  to  ensure  that  HIV-related  issues  are  dealt  with  in  the  most 
comprehensive  manner  possible,  the  Commission  recommends  the  enactment 
of  legislation,  preferably  an  HIV-specific  statute,  to  govern  all  substantive 
rules  respecting  HIV-related  testing  and  the  confidentiality  of  HIV-related 
information. 


Public  Inquiries 

In  its  Report  on  Public  Inquiries,  the  Ontario  Law  Reform  Commission 
concludes  that,  while  public  inquiries  should  be  retained,  the  law  governing 
them  should  be  reformed  to  protect  individuals.  Public  inquiries  have  played 
an  important  role  in  the  history  of  both  the  province  and  the  country  as  a 
whole.  Although  their  impact  is  difficult  to  judge,  they  have  often  dealt  with 
the  pressing  concerns  and  controversies  of  the  day,  as  well  as  many  aspects 
of  the  longer  term  policy  agenda.  Public  inquiries  have  become  an  important 
part  of  government,  distinct  from  the  Legislature,  the  executive,  and  the 
judiciary.  However,  the  activities  of  two  recent  Ontario  public  inquiries  have 
been  shaped,  and  in  one  case  terminated,  by  judicial  proceedings  raising 
questions  about  the  utility  and  fairness  of  public  inquiries. 

The  Commission  observes  that  there  are,  in  effect,  two  kinds  of  public 
inquiry;  those  dealing  primarily  with  policy  formulation,  and  those 
investigating  wrong-doing.  It  is  the  latter  kind  of  inquiry  that  impacts  most 
seriously  on  a  person's  rights,  and  will  therefore  be  most  affected  by  the 
Commission's  reform  proposals. 
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In  order  to  respond  to  concerns  that  have  been  expressed  regarding 
public  inquiries,  the  Commission  makes  a  number  of  recommendations 
designed  to  minimize  the  prejudice  and  unfairness  that  results  from  the 
public  inquiry  process,  without  impairing  the  execution  of  their  mandates. 
The  Commission  recommends,  for  example,  that,  subject  to  certain 
exceptions,  everyone  summoned  to  testify  before  a  public  inquiry  should  have 
a  statutory  right  to  refuse  to  testify  on  the  grounds  that  such  testimony  might 
incriminate  him  or  her.  The  Commission  also  recommends  that  where  an 
inquiry  believes  that  a  person  will  be  subject  to  serious  allegations  of 
misconduct  in  public  proceedings  of  the  inquiry,  the  inquiry  should  give  the 
person  notice  of  such  allegations,  and  that  a  person  receiving  such  a  notice 
should  have  a  right  to  respond. 

The  Commission  also  makes  a  number  of  recommendations  that  will 
recognize  and  protect  the  independence  of  public  inquiries  from  the 
executive  and  the  Legislature,  facilitate  public  involvement,  and  enhance  the 
effectiveness  and  efficiency  of  public  inquiries,  while  respecting  the  need  for 
fairness,  independence  and  participation.  Thus,  the  Commission  recommends 
that  if  within  thirty  days  of  its  delivery  to  the  Lieutenant  Governor  in  Council 
a  commission's  report  has  not  been  tabled  in  the  Legislature  or  released  to 
the  public,  the  commission  should  have  the  right  to  release  the  report.  The 
Commission  further  recommends  that  any  individual  or  organization  with  a 
genuine  interest  in  any  matter  relating  to  the  subject  matter  of  an  inquiry 
should  be  entitled  to  make  submissions. 

The  report  consists  of  six  chapters.  In  chapter  1  the  Commission  traces 
the  development  of  the  public  inquiry  as  an  important  instrument  of 
government  in  Canada  and  examines  the  policy  role  of  public  inquiries  in 
comparison  to  alternative  institutions. 

In  chapter  2  the  Commission  examines  the  present  law  of  public 
inquiries  in  Ontario,  including  the  statutory  criteria  for  the  appointment  of 
inquiries,  the  drafting  of  an  inquiry's  terms  of  reference,  the  selection  of 
commissioners,  the  independence  of  inquiries  to  conduct  their  own 
proceedings  and  release  their  own  report,  the  procedure  and  evidentiary 
rules  governing  the  conduct  of  inquiries  (including  the  publicity  and  openness 
of  hearings,  standing,  and  notice),  and  the  procedures  for  judicial  review. 

Chapter  3  deals  with  pub  He  inquiries  and  the  Constitution.  The  first  part 
of  this  chapter  deals  with  the  limits  of  Ontario's  jurisdiction  under  the 
division  of  powers  to  appoint  and  conduct  public  inquiries.  The  second  part 
of  the  chapter  examines  the  effect  of  the  legal  rights  in  sections  7  and  13  of 
the  Charter  on  the  conduct  of  inquiries.  Particular  attention  is  paid  to  their 
effect  on  the  powers  in  the  Public  Inquiries  Act  to  summon  and  compel 
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testimony  from  individuals  and  the  production  of  documents  and  other 
evidence. 

In  chapter  4  the  case  for  reform  is  set  out.  This  chapter  includes  a 
discussion  of  the  criticisms  that  have  been  made  of  public  inquiries.  It  also 
includes  a  discussion  of  the  classification  schemes  that  have  been  advanced, 
particularly  the  suggested  distinction  between  advisory  and  investigative 
inquiries,  as  well  as  the  various  critiques  that  have  been  made  of  this 
distinction. 

In  chapter  5  certain  law  reform  proposals  and  legislation  of  a  number 
of  other  jurisdictions  are  surveyed. 

Finally,  in  chapter  6,  the  major  options  for  reform  are  outlined,  as  are 
the  general  principles  that  should  guide  reform. 


Summary  of  Recommendations 

This  three  volume  work  summarizes  the  Ontario  Law  Reform 
Commission's  reports  and  recommendations  since  the  Commission  was 
created  by  the  Ontario  government  in  1964.  It  is  intended  to  make  the  work 
of  the  Commission  more  accessible  to  the  public  and  to  those  interested  in 
legal  policy.  This  will  be  an  ongoing  service  as  reports  are  released. 


B.    Projects  in  Process 

Adjudication  of  Workplace  Disputes 

This  project  is  being  directed  by  Professor  Bernard  Adell,  of  the  Faculty 
of  Law,  Queen's  University.  The  purpose  is  to  see  whether,  in  structure  and 
process,  the  adjudication  of  workplace  disputes  is  taking  place  as  effectively 
and  expeditiously  as  possible. 

In  its  project,  the  Commission  will  examine  the  following;  Labour 
Relations  Board;  grievance  arbitration;  Employment  Standards  Act  referees; 
appeals  conducted  by  the  Director  of  Appeals  under  the  Occupational  Health 
and  Safety  Act;  Ontario  Human  Rights  Code  boards  of  inquiry;  the  Pay  Equity 
Commission;  the  Ontario  Public  Service  Labour  Relations  Tribunal;  and  the 
Grievance  Settlement  Board. 
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In  addition,  the  Commission's  study  will  examine  whether  aspects  of 
administrative  law  are  in  need  of  reform  as  they  relate  to  workplace  disputes 
adjudication. 


The  Law  of  Testing:  Drug  and  Alcohol;  Genetic  and  Psychological 
Testing 

The  Ontario  Law  Reform  Commission  has  embarked  on  four  studies  of 
the  law  of  testing.  The  Commission's  Report  on  AIDS  Testing  was  released 
during  the  year.  The  Commission  continues  to  examine  the  areas  of  drug  and 
alcohol,  genetic,  and  psychological  testing  in  a  number  of  different  contexts, 
like  the  workplace,  schools,  and  other  institutional  settings.  The  projects  will 
consider  when  and  how  to  balance  an  individual's  right  to  privacy  and  the 
public's  right  to  information. 


Coroners9  Inquests 

Originally,  the  Commission  initiated  a  project  on  both  inquiries  under 
the  Public  Inquiries  Act  and  inquests  under  the  Coroners  Act.  Subsequently, 
however,  it  was  decided  to  publish  separate  reports.  Our  Report  on  Public 
Inquiries  was  released  during  the  past  year,  and  work  continues  on  the 
project  on  coroners'  inquests.  The  project  will  examine  the  tension  between 
pursuit  of  the  pub  he  interest  and,  under  certain  circumstances,  the  protection 
of  persons  suspected  of  wrongdoing.  The  project  Director  is  Professor  Allan 
Manson,  of  the  Faculty  of  Law,  Queen's  University. 


Charities 

Following  a  reference  from  the  Attorney  General,  the  Commission  com- 
menced a  study  of  the  law  of  charities  in  Ontario.  The  Project  Director  is 
Professor  David  Stevens,  of  the  Faculty  of  Law,  McGill  University. 

In  this  project,  the  Commission  is  examining  the  status,  legal  form, 
sources  and  uses  of  revenue,  and  supervision  of  charities.  Among  the  specific 
issues  canvassed  are  the  following:  (1)  the  type  of  activity  that  should  benefit 
from  the  advantages  accorded  to  charities;  (2)  whether  organizations  aimed 
at  accomplishing  political  purposes  should  be  considered  charitable;  (3) 
whether  it  is  appropriate  that  charities  be  created  by  means  of  different  legal 
forms  (trusts,  corporations,  and  unincorporated  associations);  (4)  whether  the 
investment  powers  of  charities  should  be  subject  to  restriction;  (5)  whether 
charities  should  be  entitled  to  own  for-profit  organizations  or  to  carry  on 
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business  directly;  (6)  whether  charitable  fundraising  activities  should  be 
controlled;  and  (7)  who  should  be  responsible  for  regulating  charities,  and  by 
what  means. 


Basic  Principles  of  Land  Law 

Three  research  papers,  containing  recommendations  for  reform  of  the 
basic  principles  of  land  law,  have  been  prepared  and  considered  by  the 
Commission  over  the  course  of  the  project.  Professor  T.G.  Youdan,  of 
Osgoode  Hall  Law  School,  York  University,  has  been  retained  to  prepare  a 
report  to  the  Commission  dealing  with  future  interests,  co-ownership,  and 
easements. 


Equity  and  Equality 

This  study  paper  will  explore  the  interrelationship  between  the  concept 
of  equality  and  special  equity  programs.  Recently,  there  has  been  a  series  of 
legal  challenges  to  programs  aimed  at  redressing  various  forms  of  systemic 
discrimination.  These  cases  have  involved  the  interpretation  of  section  15(2) 
of  the  Canadian  Charter  of  Rights  and  Freedoms  and/or  the  exemption 
provisions  for  special  programs  in  human  rights  legislation.  One  of  the  major 
sources  of  confusion  derives  from  continued  adherence  to  a  formal 
understanding  of  equality  that  conceptualizes  equity  programs  as  exceptions 
rather  than  expressions  of  equality. 

This  study  paper  is  being  prepared  by  Professor  Colleen  Sheppard,  of 
the  Faculty  of  Law,  McGill  University. 


Powers  of  the  Ontario  Film  Review  Board 

The  project  will  focus  on  the  approval  and  classification  powers  of  the 
Ontario  Film  Review  Board  pursuant  to  Ontario's  Theatres  Act.  It  will  briefly 
examine  the  history  of  the  Board,  within  the  context  of  the  broader  historical 
evolution  of  film  classification  and  censorship  in  Canada  and  other 
jurisdictions.  It  will  discuss  the  purposes  animating  the  institution  and 
continuation  of  the  Board,  and  analyze  whether  these  purposes  are  met  by 
both  the  theory  and  practices  of  the  Board.  A  constitutional  analysis  of  the 
Board's  approval  and  classification  functions  will  also  be  undertaken.  The 
report  will  conclude  with  proposals  for  reform  to  the  Act  as  necessary. 
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The  Retroactive  Operation  of  Judgments 

The  recent  decision  of  the  Supreme  Court  of  Canada  in  De  Savoye  v. 
Morguard  Investments  Ltd.  changed  the  law  relating  to  the  enforcement  of 
foreign  judgments.  The  British  Columbia  Supreme  Court  in  Clarke  v.  Lo 
Bianco  reinforced  the  Supreme  Court's  decision,  but  in  doing  so,  highlighted 
a  problem  implicit  in  the  decision.  In  this  project,  the  Commission  examines 
the  issue  of  the  retroactive  operation  of  judgments.  At  issue  is  the  hardship 
that  might  be  caused  to  a  defendant  because  of  a  change  in  the  law 
occurring  after  reasonable  reliance  was  placed  on  the  previous  law.  The 
study  will  consider  the  range  of  possible  responses  to  the  problem,  including 
statutory  directions,  judicially  developed  suggestions,  and  tools  such  as  special 
costs  rules.  The  Project  Director  is  John  Swan,  of  the  Ontario  Bar. 


APPENDIX  A 
REPORTS  OF  THE  ONTARIO  LAW  REFORM  COMMISSION 


Date  of 
Title  Report 

Report  No.  1  [The  Rule  Against  Perpetuities]  1965 

Report  No.  1A:   The  Perpetuities  Act,  1965  1966 

[Supplementary  Report  on  the  Rule  Against 

Perpetuities] 

Report  No.  2  [The  Wages  Act:   Assignment  of  1965 

Wages] 

Report  No.  3  on  Personal  Property  Security  1965 

Legislation 

Report  No.  3A  on  Personal  Property  Security  1966 

Legislation 

Report  on  The  Evidence  Act:   Admissibility  of  1966 

Business  Records 

Report  on  The  Mechanics'  Lien  Act  1966 

Supplementary  Report  on  The  Mechanics'  Lien  1967 

Act 

Report  on  the  Proposed  Extension  of  Guarantor's  1966 

Liability  on  Construction  Bonds 

Report  on  The  Execution  Act:   Exemption  of  1966 

Goods  from  Seizure 

Report  on  the  Law  of  Condominium  1967 

Report  on  the  Basis  for  Compensation  on  1967 

Expropriation 

Report  on  the  Limitation  Period  for  Actions  under  1968 

The  Sandwich,  Windsor  and  Amherstburg  Railway 
Act,  1930 

Annual  Report  1967  1968 

Report  on  Certain  Aspects  of  the  Proposed  1968 

Divorce  Legislation  Contained  in  Bill  C-187 

Report  on  the  Proposed  Adoption  in  Ontario  of  1968 

The  Uniform  Wills  Act 

Report  on  The  Protection  of  Privacy  in  Ontario  1968 

Report  on  Section  183  of  The  Insurance  Act  1968 

Report  on  Trade  Sale  of  New  Houses  1968 

Interim  Report  on  Landlord  and  Tenant  Law  1968 

Applicable  to  Residential  Tenancies 
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Date  of 

Title  Report 

Report  on  the  Limitation  of  Actions  1969 

Second  Annual  Report  1968  1969 

Report  on  the  Age  of  Majority  and  Related  1969 
Matters 

Report  on  the  Status  of  Adopted  Children  1969 

Report  on  Family  Law,  Part  I:  Torts  1969 

Report  on  Section  20  The  Mortgages  Act  1970 

Report  on  Family  Law,  Part  II:   Marriage  1970 

Third  Annual  Report  1969  1970 

Report  on  Actions  Against  Representatives  of  1970 
Deceased  Persons 

Report  on  the  Coroner  System  in  Ontario  1971 

Report  on  Sunday  Observance  Legislation  1971 

Report  on  Land  Registration  1971 

Fourth  Annual  Report  1970  r  1971 

Report  on  The  Change  of  Name  Act  1971 

Report  on  The  Mortgages  Act,  Section  16  1971 

Report  on  Development  Control  1971 

Report  on  Powers  of  Attorney  1972 

Report  on  Occupiers'  Liability  1972 

Report  on  Consumer  Warranties  and  Guarantees  1972 
in  the  Sale  of  Goods 

Report  on  Review  of  Part  IV  of  The  Landlord  and  1972 
Tenant  Act 

Fifth  Annual  Report  1971  1972 

Report  on  the  Non-Possessory  Repairman's  Lien  1972 

Report  on  the  Administration  of  Ontario  Courts,  1973 
Part  I 

Sixth  Annual  Report  1972  1973 

Report  on  the  Administration  of  Ontario  Courts,  1973 
Part  II 

Report  on  Family  Law,  Part  III:   Children  1973 

Report  on  The  Solicitors  Act  1973 

Report  on  Motor  Vehicle  Accident  Compensation  1973 

Report  on  the  Administration  of  Ontario  Courts,  1973 
Part  III 

Report  on  Family  Law,  Part  IV:   Family  Property  1974 
Law 
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Date  of 

Title  Report 

Report  on  Family  Law,  Part  V:   Family  Courts  1974 

Seventh  Annual  Report  1973  1974 

Report  on  the  International  Convention  Providing  1974 
a  Uniform  Law  on  the  Form  of  the  International 

Will 

Eighth  Annual  Report  1974  1975 

Report  on  Family  Law,  Part  VI:   Support  1975 
Obligations 

Report  on  Mortmain,  Charitable  Uses  and  1976 
Religious  Institutions 

Report  on  Landlord  and  Tenant  Law  1976 

Report  on  the  Law  of  Evidence  1976 

Ninth  Annual  Report  1975  1976 

Report  on  Changes  of  Name  1976 

Report  on  the  Impact  of  Divorce  on  Existing  Wills  1977 

Tenth  Annual  Report  1976  1977 

Eleventh  Annual  Report  1977  1978 

Report  on  Sale  of  Goods  1979 

Twelfth  Annual  Report  1978  1979 

Report  on  Products  Liability  1979 

Thirteenth  Annual  Report  1979  1980 

Report  on  the  Enforcement  of  Judgment  Debts  1981 
and  Related  Matters,  Part  I 

Report  on  the  Enforcement  of  Judgment  Debts  1981 
and  Related  Matters,  Part  II 

Report  on  the  Enforcement  of  Judgment  Debts  1981 
and  Related  Matters,  Part  III 

Fourteenth  Annual  Report  1980-81  1981 

Report  on  Witnesses  Before  Legislative  1981 
Committees 

Report  on  Class  Actions  1982 

Fifteenth  Annual  Report  1981-82  1982 

Report  on  the  Enforcement  of  Judgment  Debts  1983 
and  Related  Matters,  Part  IV 

Report  on  the  Enforcement  of  Judgment  Debts  1983 
and  Related  Matters,  Part  V 

Report  on  Powers  of  Entry  1983 

Sixteenth  Annual  Report  1982-83  1983 

Report  on  the  Law  of  Trusts  1983 

Seventeenth  Annual  Report  1983-84  1984 
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Date  of 

Title  Report 

Report  on  Human  Artificial  Reproduction  and  1985 
Related  Matters 

Twentieth  Anniversary  Report  1984-85  1985 

Twenty-First  Annual  Report  1985-86  1986 

Report  on  Political  Activity,  Public  Comment  and  1986 
Disclosure  by  Crown  Employees 

Report  on  Amendment  of  the  Law  of  Contract  1987 

Report  on  the  Law  of  Mortgages  1987 

Twenty-Second  Annual  Report  1987 

Report  on  Compensation  for  Personal  Injuries  and  1987 
Death 

Report  on  Contribution  Among  Wrongdoers  and  1988 
Contributory  Negligence 

Report  on  Timesharing  1988 

Twenty-Third  Annual  Report  1987-88  1988 

Study  Paper  on  Wrongful  Interference  with  Goods  1989 

Report  on  the  Law  of  Standing  1989 

Report  on  Covenants  Affecting  Freehold  Land  1989 

Report  on  Liability  of  the  Crown  1989 

Report  on  Damages  for  Environmental  Harm  1990 

Report  on  the  Basis  of  Liability  for  Provincial  1990 
Offences 

Report  on  Administration  of  Estates  of  Deceased  1991 
Persons 

Report  on  Exemplary  Damages  1991 

1991  Ontario  Law  Reform  Commission  Report  1991 

Appointing  Judges:  Philosophy,  Politics  and  1991 
Practice 

Report  on  Child  Witnesses  1991 

Report  on  Testing  for  AIDS  1992 

Report  on  Public  Inquiries  1992 

Summary  of  Recommendations  1992 

Annual  Report  1991-92  1992 

Copies  of  the  Commission's  Reports  that  are  still  in  print  may  be 
ordered  from  Publications  Services,  Ministry  of  Government  Services, 
5th  Floor,  880  Bay  Street,  Toronto,  Ontario,  Canada  M7A  1N8. 
Telephone  (416)  326-5300.  Toll  free  long  distance  1-800-668-9938. 
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APPENDIX  B 

IMPLEMENTATION  OF  THE 
REPORTS  OF  THE  ONTARIO  LAW  REFORM  COMMISSION 


Title 

Report  No.  1  [The  Rule 
Against  Perpetuities] 

Report  No.  1A:   The 
Perpetuities  Act,  1965 
[Supplementary  Report  on 
the  Rule  Against 
Perpetuities] 

Report  No.  2  [The  Wages 
Act:   Assignment  of  Wages] 

Report  No.  3  on  Personal 
Property  Security  Legislation 

Report  No.  3A  on  Personal 
Property  Security  Legislation 

Report  on  The  Evidence  Act: 
Admissibility  of  Business 
Records 

Report  on  The  Mechanics' 
Lien  Act 

Supplementary  Report  on 
The  Mechanics'  Lien  Act 

Report  on  the  Proposed 
Extension  of  Guarantor's 
Liability  on  Construction 
Bonds 


Report  on  The  Execution 
Act:   Exemption  of  Goods 
from  Seizure 

Report  on  the  Law  of 
Condominium 


Date  of 
Report 

1965 
1966 


1965 
1965 

1966 
1966 

1966 
1967 
1966 


1966 


1967 


Original  Legislation 

Concerning 

Commission  Proposals 

The  Perpetuities  Act,  1966, 
S.O.  1966,  c.  113 

do. 


The  Wages  Amendment  Act, 
1968,  S.O.  1968,  c.  142 

The  Personal  Property 
Security  Act,  1967,  S.O. 
1967,  c.  72 

do. 

The  Evidence  Amendment 
Act,  1966,  S.O.  1966,  c.  51, 

s.  1 

The  Mechanics'  Lien  Act, 
1968-69,  S.O.  1968-69,  c.  65 

do. 

See  The  Mechanics'  Lien 
Amendment  Act,  1975, 
S.O.  1975,  c.  43 

The  Ministry  of 
Transportation  and 
Communications 
Creditors  Payment  Act, 
1975,  S.O.  1975,  c.  44 

The  Public  Works 
Creditors  Payment 
Repeal  Act,  1975,  S.O. 
1975,  c.  45 

The  Execution  Amendment 
Act,  1967,  S.O.  1967,  c.  26 

The  Condominium  Act, 
1967,  S.O.  1967,  c.  13 
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Title 

Report  on  the  Basis  for 
Compensation  on 
Expropriation 

Report  on  the  Limitation 
Period  for  Actions  under 
The  Sandwich,  Windsor  and 
Amherstburg  Railway  Act, 
1930 

Report  on  Certain  Aspects 
of  the  Proposed  Divorce 
Legislation  Contained  in  Bill 
C-187 

Report  on  the  Proposed 
Adoption  in  Ontario  of  The 
Uniform  Wills  Act 


Report  on  The  Protection  of 
Privacy  in  Ontario 

Report  on  Trade  Sale  of 
New  Houses 


Interim  Report  on  Landlord 
and  Tenant  Law  Applicable 
to  Residential  Tenancies 

Report  on  Limitation  of 
Actions 


Report  on  the  Age  of 
Majority  and  Related 
Matters 

Report  on  the  Status  of 
Adopted  Children 


Date  of 
Report 

1967 


1968 


1968 


1968 


1968 


1968 


1968 


1969 


1969 


1969 


Original  Legislation 

Concerning 

Commission  Proposals 

The  Expropriations  Act, 
1968-69,  S.O.  1968-69,  c.  36 

The  Sandwich  Windsor  and 
Amherstburg  Railway 
Amendment  Act,  1968,  S.O. 
1968,  c.  120 

Divorce  Act,  S.C.  1967-68, 
c.  24,  s.  26 


The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40 

See  The  Registry 

Amendment  Act,  1978, 
S.O.  1978,  c.  8,  s.  1 

See  The  Consumer 

Reporting  Act,  1973, 
S.O.  1973,  c.  97 

See  The  Ontario  New 

Home  Warranties  Plan 
Act,  1976,  S.O.  1976, 
c.  52 

The  Landlord  and  Tenant 
Amendment  Act,  1968-69, 
S.O.  1968-69,  c.  58 

See  The  Highway  Traffic 
Amendment  Act 
(No.  2),  1975,  S.O. 
1975,  c.  37 

The  Fatal  Accidents 
Amendment  Act,  1975, 
S.O.  1975,  c.  38 

The  Trustee 

Amendment  Act,  1975, 
S.O.  1975,  c.  39 

The  Age  of  Majority  and 
Accountability  Act,  1971, 
S.O.  1971,  c.  98 

The  Child  Welfare 
Amendment  Act,  1970,  S.O. 
1970,  c.  96,  s.  23 
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Title 


Report  on  Family  Law, 
Part  I:  Torts 

Report  on  Section  20  of  The 
Mortgages  Act 

Report  on  Family  Law, 
Part  II:   Marriage 


Date  of 
Report 

1969 
1970 
1970 


Report  on  Actions  Against 
Representatives  of  Deceased 
Persons 

Report  on  the  Coroner 
System  in  Ontario 

Report  on  Sunday 
Observance  Legislation 


1970 

1971 
1971 


Report  on  Land  Registration 


1971 


Report  on  The  Change  of 
Name  Act 


1971 


Report  on  Development 
Control 


Report  on  Powers  of 
Attorney 


1971 


1972 


Original  Legislation 

Concerning 

Commission  Proposals 

The  Family  Law  Reform 
Act,  1978,  S.O.  1978,  c.  2 
(partial  implementation) 

The  Mortgages  Amendment 
Act,  1970,  S.O.  1970,  c.  54, 
s.  1 

The  Civil  Rights  Statute 
Law  Amendment  Act,  1971, 
S.O.  1971,  c.  50,  s.  55 
(partial  implementation) 

The  Marriage  Act,  1977, 
S.O.  1977,  c.  42 

The  Trustee  Amendment 
Act,  1971,  S.O.  1971,  c.  32, 
s.  2 

The  Coroners  Act,  1972, 
S.O.  1972,  c.  98 

The  Retail  Business 
Holidays  Act,  1975,  S.O. 
1975  (2nd  Session),  c.  9 

Courts  of  Justice  Act,  1984, 
S.O.  1984,  c.  11,   s.  134 

See  The  Corporations  Tax 
Amendment  Act 
(No.  2),  1979,  S.O. 
1979,  c.  89 

Land  Registration 
Reform  Act,  1984,  S.O. 
1984,  c.  32 

The  Change  of  Name 
Amendment  Act,  1972,  S.O. 
1972,  c.  44 

Change  of  Name  Act,  1986, 
S.O.  1986,  c.  7 

The  Planning  Amendment 
Act,  1973,  S.O.  1973, 
c.  168,  s.  10 

The  Powers  of  Attorney  Act, 
1979,  S.O.  1979,  c.  107 

Powers  of  Attorney 
Amendment  Act,  1983,  S.O. 
1983,  c.  74 


[27] 


Title 


Report  on  Occupiers' 
Liability 

Report  on  Review  of  Part  IV 
of  The  Landlord  and  Tenant 
Act 

Report  on  the  Non- 
Possessory  Repairman's  Lien 

Report  on  the 
Administration  of  Ontario 
Courts,  Part  I 


Date  of 
Report 


1972 
1972 

1972 

1973 


Report  on  the 
Administration  of  Ontario 
Courts,  Part  n 


Report  on  Family  Law, 
Partm:   Children 


1973 


1973 


Report  on  The  Solicitors  Act 


1973 


Original  Legislation 

Concerning 

Commission  Proposals 

Mental  Health  Amendment 
Act,  1983,  c.  75 

The  Occupiers'  Liability  Act, 
1980,  S.O,  1980,  c.  14 

The  Landlord  and  Tenant 
Amendment  Act,  1972,  S.O. 
1972,  c.  123 

Repair  and  Storage  Liens 
Act,  1989,  S.O.  1989,  c.  17 
(partial  implementation) 

See  The  Administration  of 
Courts  Project  Act, 
1975,  S.O.  1975,  c.  31 

The  Judicature 
Amendment  Act 
(No.  2),  1977,  S.O. 
1977,  c.  51,  s.  9 

Courts  of  Justice  Act, 
1984,  S.O.  1984,  c.  11, 
ss.  19  and  25 

Courts  of  Justice  Act,  1984, 
S.O.  1984,  c.  11,  s.  162 

See  The  Administration  of 
Courts  Project  Act, 
1975,  S.O.  1975,  c.  31 

The  Child  Welfare 
Amendment  Act,  1975,  S.O. 
1975,  c.  1  (partial 
implementation) 

The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40 
(partial  implementation) 

The  Children's  Law  Reform 
Act,  1977,  S.O.  1977,  c.  41 
(partial  implementation) 

See  Children's  Law  Reform 
Amendment  Act,  1982, 
S.O.  1982,  c.  20 

Courts  of  Justice  Act,  1984, 
S.O.  1984,  c.  11,  s.  214(6) 
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Title 

Report  on  the 
Administration  of  Ontario 
Courts,  Part  III 


Date  of 
Report 

1973 


Original  Legislation 

Concerning 

Commission  Proposals 

The  Judicature  Amendment 
Act,  1975,  S.O.  1975,  c.  30 
(partial  implementation) 

See  The  Administration  of 
Courts  Project  Act, 
1975,  S.O.  1975,  c.  31 

The  Small  Claims  Courts 
Amendment  Act,  1977,  S.O. 
1977,  c.  52  (partial 
implementation) 


Report  on  Family  Law, 
Part  IV:   Family  Property 
Law 


1974 


Report  on  Family  Law, 
Part  V:   Family  Courts 


1974 


Report  on  the  International 
Convention  Providing  a 
Uniform  Law  on  the  Form 
of  the  International  Will 

Report  on  Family  Law, 
Part  VI:   Support 
Obligations 


1974 


1975 


The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40 
(partial  implementation) 

The  Family  Law  Reform 
Act,  1978,  S.O.  1978,  c.  2 
(partial  implementation) 

Family  Law  Act,  1986,  S.O. 
1986,  c.  4  (partial 
implementation) 

See  The  Land  Titles 

Amendment  Act,  1978, 
S.O.  1978,  c.  7 

The  Registry 
Amendment  Act,  1978, 
S.O.  1978,  c.  8 

See  The  Unified  Family 
Court  Act,  1976,  S.O. 
1976,  c.  85 

The  Children's 
Probation  Act,  1978, 
S.O.  1978,  c.  41 
(partial 
implementation) 

The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40, 
s.  42 

The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40 
(partial  implementation) 
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Title 


Report  on  Mortmain, 
Charitable  Uses  and 
Religious  Institutions 


Date  of 
Report 


1976 


Report  on  Landlord  and 
Tenant  Law 


Report  on  Changes  of  Name 


1976 


1976 


Report  on  the  Impact  of 
Divorce  on  Existing  Wills 

Report  on  the  Enforcement 
of  Judgment  Debts  and 
Related  Matters,  Part  II 


1977 


1981 


Original  Legislation 

Concerning 

Commission  Proposals 

The  Family  Law  Reform 
Act,  1978,  S.O.  1978,  c.  2 

The  Religious  Organizations' 
Lands  Act,  1979,  S.O.  1979, 
c.  45 

The  Anglican  Church  of 
Canada  Act,  1979,  S.O. 
1979,  c.  46 

The  Registry  Amendment 
Act,  1979,  S.O.  1979,  c.  94, 
s.  17 

Charities  Accounting 
Amendment  Act,  1982,  S.O. 
1982,  c.  11 

Mortmain  and  Charitable 
Uses  Repeal  Act,  1982,  S.O. 

1982,  c.  12,  s.  1(1) 

The  Residential  Tenancies 
Act,  1979,  S.O.  1979,  c.  78 
(partial  implementation) 

The  Change  of  Name 
Amendment  Act,  1978,  S.O. 
1978,  c.  28 

The  Vital  Statistics 
Amendment  Act,  1978,  S.O. 
1978,  c.  81,  s.  1  (partial 
implementation) 

Change  of  Name  Act,  1986, 
S.O.  1986,  c.  7  (partial 
implementation) 

Vital  Statistics  Amendment 
Act,  1986,  S.O.  1986,  c.  9 
(partial  implementation) 

The  Succession  Law  Reform 
Act,  1977,  S.O.  1977,  c.  40, 
s.  17(2) 
Wages  Amendment  Act, 

1983,  S.O.  1983,  c.  68 
(partial  implementation) 

Proceedings  Against  the 
Crown  Amendment  Act, 
1983,  S.O.  1983,  c.  88 
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Title 


Report  on  the  Enforcement 
of  Judgment  Debts  and 
Related  Matters,  Part  m 

Report  on  the  Enforcement 
of  Judgment  Debts  and 
Related  Matters,  Part  V 

Report  on  Compensation  for 
Personal  Injuries  and  Death 


Date  of 
Report 


1981 


1983 


1987 


Original  Legislation 

Concerning 

Commission  Proposals 

Courts  of  Justice  Act,  1984, 
S.O.  1984,  c.  11,  s.  177 
(partial  implementation) 

Rules  of  Civil  Procedure, 
O.  Reg.  560/84,  r.  60 
(partial  implementation) 

Rules  of  Civil  Procedure, 
O.  Reg.  560/84,  r.  60.07(16) 
and  (17) 

Creditors'  Relief 
Amendment  Act,  1985,  S.O. 
1985,  c.  1  (partial 
implementation) 

Courts  of  Justice 
Amendment  Act,  1989,  S.O. 
1989,  c.  67  (partial 
implementation) 


Copies  of  the  Commission's  Reports  that  are  still  in  print  may  be  ordered 
from  Publications  Services,  Ministry  of  Government  Services,  5th  Floor,  880  Bay 
Street,  Toronto,  Ontario,  Canada  M7A  1N8.  Telephone  (416)  326-5300.  Toll 
free  long  distance  1-800-668-9938. 
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APPENDIX  C 

ROUNDTABLE  DISCUSSIONS  OF  THE  ONTARIO 
LAW  REFORM  COMMISSION 


In  1991,  the  Ontario  Law  Reform  Commission  inaugurated  a  series  of 
Roundtable  discussions  to  examine  various  issues  in  law  and  social  policy 
reform.  The  purpose  of  these  discussions  is  to  foster  debate  on  adapting 
Ontario's  law  and  legal  system  to  the  challenges  of  contemporary  social 
developments.  To  this  end,  people  with  expertise  and  experience  in  a  variety 
of  areas  are  brought  together  to  explore  and  debate  legal  policy  in  Ontario. 
During  the  past  year,  the  Commission  held  five  Roundtable  discussions, 
discussed  below. 


Streamlining  the  Civil  Litigation  Process 

The  Commission  held  its  first  Roundtable  discussion  on  May  16,  1991. 
The  discussion,  which  was  based  on  a  paper  prepared  by  Alan  Lenczner, 
Q.C.,  concerned  methods  of  streamlining  the  civil  litigation  process.  From 
both  the  paper  and  the  discussion  that  followed,  it  was  generally  agreed  that, 
under  the  present  civil  litigation  process,  cases  take  too  long  to  get  to  trial, 
and  are  too  expensive  for  most  clients.  As  a  result,  a  number  of  people  have 
been,  and  are  being,  deprived  of  access  to  court.  In  addition  to  various 
specific  recommendations,  it  was  recommended  that  lawyers  proceed  within 
certain  time  periods,  thus  ensuring  that  most  cases  would  reach  trial  within 
the  times  set  by  the  process.  This  Roundtable  discussion  was  attended  by  the 
following:  Peter  Atkinson;  Professor  Carl  Baar;  Thomas  Bastedo;  Sheila 
Block;  Brian  Bellmore;  Paul  Cavalluzo;  His  Honour  Judge  James  Chadwick; 
Linda  Dranoff;  Stephen  Goudge,  Q.C.;  The  Honourable  Mr.  Justice  John 
Jennings;  John  I.  Laskin;  Alan  Lenczner,  Q.C.;  Patty  McQuigan;  Anne 
Molloy;  Eric  Murray;  Professor  Kent  Roach;  Harriet  Sachs;  Sandra  Simpson; 
James  Spence;  Harvey  Strosberg,  Q.C.;  Gary  Watson,  Q.C.;  and  Janet 
Wilson. 


Aspects  of  Law  Reform 

The  Commission's  second  Roundtable  discussion,  focussing  on  aspects 
of  law  reform,  was  held  on  September  12, 1991,  in  honour  of  Madam  Justice 
Bertha  Wilson.  It  was  argued  that  law  can  never  be  completely  free  from 
politics,  and  it  was  suggested  that,  although  the  Ontario  Law  Reform 
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Commission  makes  legal  recommendations  only,  these  recommendations  can 
never  be  free  of  a  socio-political  context.  The  Roundtable  explored  the 
origins,  implementation  and  function  of  legal  reforms  with  a  multi-disciplinary 
group  of  people.  The  following  persons  attended  this  Roundtable:  Michael 
Adams;  Professor  Alfred  W.  Blumrosen;  Professor  Thomas  Cowan;  Robert 
Fulford;  Anne  Golden;  Professor  Donna  Greschner;  Professor  Allan  C. 
Hutchinson;  Stien  IC  Lai;  Professor  Roderick  A.  Macdonald;  The 
Honourable  Flora  MacDonald;  Carlton  A.  Masters;  Maureen  O'Neil;  The 
Honourable  Melvin  L.  Rothman;  Haroon  Siddiqui;  Helen  Sinclair;  Elaine 
Todres;  and  The  Honourable  Bertha  Wilson. 


Role  of  Legal  Qinics 

At  a  Roundtable  discussion  held  on  October  28,  1991,  the  role  and 
functions  of  legal  clinics  were  discussed  in  order  to  determine  the  future  of 
legal  clinics.  It  was  generally  recognized  that  legal  clinics  provide  a  useful 
service  to  the  community,  although  their  usefulness  is  diminished  somewhat 
by  their  limited  resources  and  by  their  heavy  case-load.  It  was  also  generally 
agreed  that  all  three  types  of  clinic  —  those  that  provide  a  general  case  by 
case  service,  those  that  provide  a  specialized  service  on  a  case  by  case  basis, 
and  those  that  provide  access  to  a  variety  of  professional  services  —  have  their 
function  and  should  continue  to  exist  But  a  consensus  emerged  that  the  most 
effective  kind  of  legal  clinic  was  one  that  was  multi-service,  and  provided 
access  to  health,  social  work  as  well  as  legal  services.  This  Roundtable 
discussion  was  attended  by  the  following:  Lenny  Abramowicz;  Robert 
Armstrong;  Annie  Bunting;  Shelley  Cuthbertson;  Philip  Epstein,  Q.C.; 
Douglas  J.  Ewart;  Cathy  Fooks;  The  Honourable  Mr.  Justice  S.  Grange; 
Judith  Keene;  Joanna  Kuras;  Her  Honour  Judge  Marion  E.  Lane;  Donald 
C.  MacDonald;  Joan  Milling;  Rob  Milling;  Janet  Mosher;  Professor  Joanne 
St,  Lewis;  James  M.  Spence,  Q.C.;  Andrea  Walker;  and  Professor  Fred 
Zemans. 


Arts,  Culture  and  the  Constitution 

The  subject  of  the  Roundtable  discussion  held  on  December  12,  1991, 
was  the  role  of  the  arts  and  culture  in  the  context  of  the  Constitution.  This 
discussion  was  about  the  importance  of  preserving  and  promoting  the  arts  in 
Canada  and  what  governmental  arrangements  could  best  achieve  their 
diverse  expansion.  It  was  agreed  that  the  best  funding  system  would  be  one 
in  which  both  the  federal  and  provincial  governments  have  the  ability  to 
provide  funding,  and  in  which  all  funding  takes  place  in  an  arms-length 
environment.  The  following  persons  attended  this  Roundtable:  Catherine 
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Allman;  Garry  Conway;  Susan  Crean;  Professor  Nathalie  Des  Rosiers; 
Robert  Fulford;  Michal  Ben-Gera;  Sheila  Greenspan;  Marion  Hebb;  Peter 
Herrndorf;  Diane  Leblanc;  Trina  McQueen;  Charles  Pachter;  David  Parsons; 
Professor  Marilyn  L.  Pilkington;  Tim  Porteous;  Angela  Rebeiro;  Gwen 
Setterfield;  Cathy  Smalley;  Jini  Stolk;  John  Terry;  Dr.  Ronald  Watts; 
Professor  Lorraine  Weinrib;  Professor  John  Weinzweig;  and  Joyce  Zemans. 


Implications  of  a  Social  Charter  in  a  New  Constitution 

On  January  30,  1992,  the  Commission  held  a  Roundtable  discussion  to 
consider  the  implications  of  the  entrenchment  of  a  social  charter  in  the 
Constitution.  It  was  the  general  opinion  of  the  participants  that  this  issue 
arose  primarily  to  ensure  that  the  social  structure  of  Canada  survives.  The 
participants  discussed  the  form  that  a  social  charter  should  take,  and  whether 
it  should  be  enforceable  against  the  government,  or  merely  a  statement  of 
principle.  The  following  persons  attended  this  discussion:  Michal  Ben-Gera; 
Professor  David  Cameron;  Orville  Endicott;  Cathy  Fooks;  John  Foster; 
Professor  Rob  Howse;  Professor  David  Hulchanski;  Professor  Martha 
Jackman;  Professor  Jane  Jenson;  Brian  Kelsey;  Diane  Mandell;  Professor 
Errol  Mendes;  Penny  Moss;  Angelo  Nikias;  Bruce  Porter;  Judy  Rebick; 
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In  its  projects,  the  Ontario  Law  Reform  Commission  consults  regularly  with  members  of 
the  Bench,  the  Bar,  the  academic  community,  provincial  and  federal  government  ministries 
and  agencies,  and  various  persons,  organizations  and  governmental  institutions  in  other 
jurisdictions.  In  addition  to  the  foregoing,  during  1991-92  the  Commission  consulted  with  a 
wide  range  of  groups  and  organizations,  including  the  following: 
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The  past  year  has  seen  a  number  of  significant  changes  in  the  staff  of  the 
Ontario  Law  Reform  Commission.  Departing  from  the  Commission  during 
the  year  were  Melvin  A.  Springman,  General  Counsel  and  Director  of 
Research;  Judith  A.  Bellis,  Counsel;  Mordechai  Ben-Dat,  Counsel;  Anne 
McGarrigle,  Secretary  and  Administrative  Officer;  Beverley  G.  Woodley, 
Administrative  Assistant;  and  Christopher  Hughes,  Librarian.  The 
Commission  wishes  to  express  its  appreciation  to  each  of  these  individuals  for 
their  dedication  and  their  contribution  to  the  work  of  the  Commission.  The 
Commission  wishes  to  record  its  particular  appreciation  to  Mr.  Springman 
for  his  many  years  of  devoted  service  to  the  Commission. 
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